AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Reserve System

purposes of section 38(f) of the FDI Act.
Upon such failure, the bank shall be
subject to the provisions of section 38
and this subpart that are applicable to
banks that have failed in a material re-
spect to implement a capital restora-
tion plan.

§208.45 Mandatory and discretionary
supervisory actions under section
38.

(a) Mandatory supervisory actions—(1)
Provisions applicable to all banks. All
member banks are subject to the re-
strictions contained in section 38(d) of
the FDI Act on payment of capital dis-
tributions and management fees.

(2) Provisions applicable to wunder-
capitalized, significantly undercapital-
ized, and critically undercapitalized
banks. Immediately upon receiving no-
tice or being deemed to have notice, as
provided in §208.42 or §208.44, that the
bank is undercapitalized, significantly
undercapitalized, or critically under-
capitalized, the bank shall become sub-
ject to the provisions of section 38 of
the FDI Act:

(i) Restricting payment of capital
distributions and management fees
(section 38(d));

(ii) Requiring that the Board monitor
the condition of the bank (section
38(e)(1));

(iii) Requiring submission of a cap-
ital restoration plan within the sched-
ule established in this subpart (section
38(e)(2));

(iv) Restricting the growth of the
bank’s assets (section 38(e)(3)); and

(v) Requiring prior approval of cer-
tain expansion proposals (section
3(e)(4)).

(3) Additional provisions applicable to
significantly undercapitalized, and criti-
cally undercapitalized banks. In addition
to the provisions of section 38 of the
FDI Act described in paragraph (a)(2) of
this section, immediately upon receiv-
ing notice or being deemed to have no-
tice, as provided in §208.42 or §208.44,
that the bank is significantly under-
capitalized, or critically undercapital-
ized, or that the bank is subject to the
provisions applicable to institutions
that are significantly undercapitalized
because the bank failed to submit or
implement in any material respect an
acceptable capital restoration plan, the
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bank shall become subject to the provi-
sions of section 38 of the FDI Act that
restrict compensation paid to senior
executive officers of the institution
(section 38(f)(4)).

(4) Additional provisions applicable to
critically undercapitaliced banks. In addi-
tion to the provisions of section 38 of
the FDI Act described in paragraphs
(a)(2) and (a)(3) of this section, imme-
diately upon receiving notice or being
deemed to have notice, as provided in
§208.32, that the bank is critically
undercapitalized, the bank shall be-
come subject to the provisions of sec-
tion 38 of the FDI Act:

(1) Restricting the activities of the
bank (section 38(h)(1)); and

(ii) Restricting payments on subordi-
nated debt of the bank (section
38(h)(2)).

(b) Discretionary Supervisory actions.
In taking any action under section 38
that is within the Board’s discretion to
take in connection with: A member
bank that is deemed to be under-
capitalized, significantly undercapital-
ized, or critically undercapitalized, or
has been reclassified as undercapital-
ized, or significantly undercapitalized;
an officer or director of such bank; or
a company that controls such bank,
the Board shall follow the procedures
for issuing directives under 12 CFR
263.202 and 263.204, unless otherwise
provided in section 38 or this subpart.

Subpart E—Real Estate Lending,
Appraisal Standards, and Min-
imum Requirements for Ap-
praisal Management Compa-
nies

§208.50 Authority, purpose, and scope.

(a) Authority. Subpart E of Regula-
tion H (12 CFR part 208, subpart E) is
issued by the Board of Governors of the
Federal Reserve System pursuant to
section 304 of the Federal Deposit In-
surance Corporation Improvement Act
of 1991, (12 U.S.C 1828(0)), Title XI of
the Financial Institutions Reform, Re-
covery, and Enforcement Act, (12 U.S.C
3331-3351), and section 1473 of the Dodd-
Frank Wall Street Reform and Con-
sumer Protection Act, (12 U.S.C. 3353).

(b) Purpose and scope. This subpart
prescribes standards for real estate
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